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§ 1.663(a)–2 Charitable, etc., distribu-
tions.

Any amount paid, permanently set
aside, or to be used for the charitable,
etc., purposes specified in section 642(c)
and which is allowable as a deduction
under that section is not allowed as a
deduction to an estate or trust under
section 661 or treated as an amount dis-
tributed for purposes of determining
the amounts includible in gross income
of beneficiaries under section 662.
Amounts paid, permanently set aside,
or to be used for charitable, etc., pur-
poses are deductible by estates or
trusts only as provided in section
642(c). For purposes of this section, the
deduction provided in section 642(c) is
computed without regard to the provi-
sions of section 508(d), section 681, or
section 4948(c)(4) (concerning unrelated
business income and private founda-
tions).

[T.D. 6500, 25 FR 11814, Nov. 26, 1960, as
amended by T.D. 7428, 41 FR 34627, Aug. 16,
1976]

§ 1.663(a)–3 Denial of double deduc-
tion.

No amount deemed to have been dis-
tributed to a beneficiary in a preceding
year under section 651 or 661 is included
in amounts falling within section 661(a)
or 662(a). For example, assume that all
of the income of a trust is required to
be distributed currently to beneficiary
A and both the trust and A report on
the calendar year basis. For adminis-
trative convenience, the trustee dis-
tributes in January and February 1956
a portion of the income of the trust re-
quired to be distributed in 1955. The
portion of the income for 1955 which
was distributed by the trust in 1956
may not be claimed as a deduction by
the trust for 1956 since it is deductible
by the trust and includible in A’s gross
income for the taxable year 1955.

§ 1.663(b)–1 Distributions in first 65
days of taxable year; scope.

(a) Taxable years beginning after De-
cember 31, 1968—(1) General rule. With
respect to taxable years beginning
after December 31, 1968, the fiduciary of
a trust may elect under section (b) to
663 treat any amount or portion thereof
that is properly paid or credited to a
beneficiary within the first 65 days fol-

lowing the close of the taxable year as
an amount that was properly paid or
credited on the last day of such taxable
year.

(2) Effect of election. (i) An election is
effective only with respect to the tax-
able year for which the election is
made. In the case of distributions made
after May 8, 1972, the amount to which
the election applies shall not exceed:

(a) The amount of income of the
trust (as defined in § 1.643(b)–1) for the
taxable year for which the election is
made, or

(b) The amount of distributable net
income of the trust (as defined in
§§ 1.643(a)–1 through 1.643(a)–7) for such
taxable year, if greater,

reduced by any amounts paid, credited,
or required to be distributed in such
taxable year other than those amounts
considered paid or credited in a preced-
ing taxable year by reason of section
663(b) and this section. An election
shall be made for each taxable year for
which the treatment is desired. The ap-
plication of this paragraph may be il-
lustrated by the following example:

Example. X Trust, a calendar year trust,
has $1,000 of income (as defined in § 1.643(b)–
1) and $800 of distributable net income (as de-
fined in §§ 1.643(a)–1 through 1.643(a)–7) in
1972. The trust properly pays $550 to A, a ben-
eficiary, on January 15, 1972, which the trust-
ee elects to treat under section 663(b) as paid
on December 31, 1971. The trust also properly
pays to A $600 on July 19, 1972, and $450 on
January 17, 1973. For 1972, the maximum
amount that may be elected under this sub-
division to be treated as properly paid or
credited on the last day of 1972 is $400
($1,000¥$600). The $550 paid on January 15,
1972, does not reduce the maximum amount
to which the election may apply, because
that amount is treated as properly paid on
December 31, 1971.

(ii) If an election is made with re-
spect to a taxable year of a trust, this
section shall apply only to those
amounts which are properly paid or
credited within the first 65 days follow-
ing such year and which are so des-
ignated by the fiduciary in his election.
Any amount considered under section
663(b) as having been distributed in the
preceding taxable year shall be so
treated for all purposes. For example,
in determining the beneficiary’s tax li-
ability, such amount shall be consid-
ered as having been received by the
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beneficiary in his taxable year in which
or with which the last day of the pre-
ceding taxable year of the trust ends.

(b) Taxable years beginning before Jan-
uary 1, 1969. With respect to taxable
years of a trust beginning before Janu-
ary 1, 1969, the fiduciary of the trust
may elect under section 663(b) to treat
distributions within the first 65 days
following such taxable year as amounts
which were paid or credited on the last
day of such taxable year, if:

(1) The trust was in existence prior to
January 1, 1954;

(2) An amount in excess of the in-
come of the immediately preceding
taxable year may not (under the terms
of the governing instrument) be dis-
tributed in any taxable year; and

(3) The fiduciary elects (as provided
in § 1.663(b)–2) to have section 663(b)
apply.

[T.D. 7204, 37 FR 17135, Aug. 25, 1972]

§ 1.663(b)–2 Election.
(a) Manner and time of election; irrevo-

cability—(1) When return is required to be
filed. If a trust return is required to be
filed for the taxable year of the trust
for which the election is made, the
election shall be made in the appro-
priate place on such return. The elec-
tion under this subparagraph shall be
made not later than the time pre-
scribed by law for filing such return
(including extensions thereof). Such
election shall become irrevocable after
the last day prescribed for making it.

(2) When no return is required to be
filed. If no return is required to be filed
for the taxable year of the trust for
which the election is made, the elec-
tion shall be made in a statement filed
with the internal revenue office with
which a return by such trust would be
filed if such trust were required to file
a return for such taxable year. See sec-
tion 6091 and the regulations there-
under for place for filing returns. The
election under this subparagraph shall
be made not later than the time pre-
scribed by law for filing a return if
such trust were required to file a re-
turn for such taxable year. Such elec-
tion shall become irrevocable after the
last day prescribed for making it.

(b) Elections under prior law. Elections
made pursuant to section 663(b) prior
to its amendment by section 331(b) of

the Tax Reform Act of 1969 (83 Stat.
598), which, under prior law, were irrev-
ocable for the taxable year for which
the election was made and all subse-
quent years, are not effective for tax-
able years beginning after December 31,
1968. In the case of a trust for which an
election was made under prior law, the
fiduciary shall make the election for
each taxable year beginning after De-
cember 31, 1968, for which the treat-
ment provided by section 663(b) is de-
sired.

[T.D. 7204, 37 FR 17135, Aug. 25, 1972]

§ 1.663(c)–1 Separate shares treated as
separate trusts; in general.

(a) If a single trust has more than
one beneficiary, and if different bene-
ficiaries have substantially separate
and independent shares, their shares
are treated as separate trusts for the
sole purpose of determining the
amount of distributable net income al-
locable to the respective beneficiaries
under sections 661 and 662. Application
of this rule will be significant in, for
example, situations in which income is
accumulated for beneficiary A but a
distribution is made to beneficiary B of
both income and corpus in an amount
exceeding the share of income that
would be distributable to B had there
been separate trusts. In the absence of
a separate share rule B would be taxed
on income which is accumulated for A.
The division of distributable net in-
come into separate shares will limit
the tax liability of B. Section 663(c)
does not affect the principles of appli-
cable law in situations in which a sin-
gle trust instrument creates not one
but several separate trusts, as opposed
to separate shares in the same trust
within the meaning of this section.

(b) The separate share rule does not
permit the treatment of separate
shares as separate trusts for any pur-
pose other than the application of dis-
tributable net income. It does not, for
instance, permit the treatment of sepa-
rate shares as separate trusts for pur-
poses of:

(1) The filing of returns and payment
of tax,

(2) The exclusion of dividends under
section 116,

(3) The deduction of personal exemp-
tion under section 642(b), and
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(4) The allowance to beneficiaries
succeeding to the trust property of ex-
cess deductions and unused net operat-
ing loss and capital loss carryovers on
termination of the trust under section
642(h).

(c) The separate share rule may be
applicable even though separate and
independent accounts are not main-
tained and are not required to be main-
tained for each share on the books of
account of the trust, and even though
no physical segregation of assets is
made or required.

(d) Separate share treatment is not
elective. Thus, if a trust is properly
treated as having separate and inde-
pendent shares, such treatment must
prevail in all taxable years of the trust
unless an event occurs as a result of
which the terms of the trust instru-
ment and the requirements of proper
administration require different treat-
ment.

§ 1.663(c)–2 Computation of distribut-
able net income.

The amount of distributable net in-
come for any share under section 663(c)
is computed for each share as if each
share constituted a separate trust. Ac-
cordingly, any deduction or any loss
which is applicable solely to one sepa-
rate share of the trust is not available
to any other share of the same trust.

§ 1.663(c)–3 Applicability of separate
share rule.

(a) The applicability of the separate
share rule provided by section 663(c)
will generally depend upon whether
distributions of the trust are to be
made in substantially the same manner
as if separate trusts had been created.
Thus, if an instrument directs a trust-
ee to divide the testator’s residuary es-
tate into separate shares (which under
applicable law do not constitute sepa-
rate trusts) for each of the testator’s
children and the trustee is given dis-
cretion, with respect to each share, to
distribute or accumulate income or to
distribute principal or accumulated in-
come, or to do both, separate shares
will exist under section 663(c). In deter-
mining whether separate shares exist,
it is immaterial whether the principal
and any accumulated income of each
share is ultimately distributable to the

beneficiary of such share, to his de-
scendants, to his appointees under a
general or special power of appoint-
ment, or to any other beneficiaries (in-
cluding a charitable organization) des-
ignated to receive his share of the trust
and accumulated income upon termi-
nation of the beneficiary’s interest in
the share. Thus, a separate share may
exist if the instrument provides that
upon the death of the beneficiary of the
share, the share will be added to the
shares of the other beneficiaries of the
trust.

(b) Separate share treatment will not
be applied to a trust or portion of a
trust subject to a power to: (1) Distrib-
ute, apportion, or accumulate income,
or (2) distribute corpus to or for one or
more beneficiaries within a group or
class of beneficiaries, unless payment
of income, accumulated income, or cor-
pus of a share of one beneficiary cannot
affect the proportionate share of in-
come, accumulated income, or corpus
of any shares of the other beneficiaries,
or unless substantially proper adjust-
ment must thereafter be made (under
the governing instrument) so that sub-
stantially separate and independent
shares exist.

(c) A share may be considered as sep-
arate even though more than one bene-
ficiary has an interest in it. For exam-
ple, two beneficiaries may have equal,
disproportionate, or indeterminate in-
terests in one share which is separate
and independent from another share in
which one or more beneficiaries have
an interest. Likewise, the same person
may be a beneficiary of more than one
separate share.

(d) Separate share treatment may be
given to a trust or portion of a trust
otherwise qualifying under this section
if the trust or portion of a trust is sub-
ject to a power to pay out to a bene-
ficiary of a share (of such trust or por-
tion) an amount of corpus in excess of
his proportionate share of the corpus of
the trust if the possibility of exercise
of the power is remote. For example, if
the trust is subject to a power to in-
vade the entire corpus for the health,
education, support, or maintenance of
A, separate share treatment is applied
if exercise of the power requires consid-
eration of A’s other income which is so
substantial as to make the possibility
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